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astonished at. By this means, habits are formed in the heart of a free country
which may some day prove fatal to its liberties.

Power Exercised by the Majority in America upon Opinion

It is in the examination of the exercise of thought in the United States, that we
clearly perceive how far the power of the majority surpasses all the powers with
which we are acquainted in Europe. Thought is an invisible and subtle power, that
mocks all the efforts of tyranny. At the present time, the most absolute monarchs
in Europe cannot prevent certain opinions hostile to their authority from circulat-
ing in secret through their dominions, and even in their courts. It is not so in
America; as long as the majority is still undecided, discussion is carried on; but as
soon as its decision is irrevocably pronounced, every one is silent, and the friends
as well as the opponents of the measure unite in assenting to its propriety. The
reason of this is perfectly clear: no monarch is so absolute as to combine all the
powers of society in his own hands, and to conquer all opposition, as a majority is
able to do, which has the right both of making and of executing the laws.

The authority of a king is physical, and controls the actions of men without
subduing their will. But the majority possesses a power which is physical and
moral at the same time, which acts upon the will as much as upon the actions,
and represses not only all contest, but all controversy.

I know of no country in which there is so little independence of mind and real
freedom of discussion as in America. In any constitutional state in Europe, every
sort of religious and political theory may be freely preached and disseminated; for
there is no country in Europe so subdued by any single authority, as not to protect
the man who raises his voice in the cause of truth from the consequences of his
hardihood. If he is unfortunate enough to live under an absolute government, the
people are often upon his side; if he inhabits a free country, he can, if necessary,
find a shelter behind the throne. The aristocratic part of society supports him in
some countries, and the democracy in others. But in a nation where democratic
institutions exist, organized like those of the United States, there is but one au-
thority, one element of strength and success, with nothing beyond it.

In America, the majority raises formidable barriers around the liberty of opin-
ion: within these barriers, an author may write what he pleases; but woe to him if
he goes beyond them. Not that he is in danger of an auto-da-fé, but he is exposed
to continued obloquy and persecution. His political career is closed forever, since
he has offended the only authority which is able to open it. Every sort of compen-
sation, even that of celebrity, is refused to him. Before publishing his opinions, he
imagined that he held them in common with others; but no sooner has he declared
them, than he is loudly censured by his opponents, whilst those who think like
him, without having the courage to speak out, abandon him in silence. He yields
at length, overcome by the daily effort which he has to make, and subsides into
silence, as if he felt remorse for having spoken the truth.
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Fetters and headsmen were the coarse instruments which tyranny formerly em-
ployed; but the civilization of our age has perfected despotism itself, though it
seemed to have nothing to learn. Monarchs had, so to speak, materialized oppres-
sion: the democratic republics of the present day have rendered it as entirely an
affair of the mind, as the will which it is intended to coerce. Under the absolute
sway of one man, the body was attacked in order to subdue the soul; but the soul
escaped the blows which were directed against it, and rose proudly superior. Such
is not the course adopted by tyranny in democratic republics; there the body is left
free, and the soul is enslaved. The master no longer says, “You shall think as I do,
or you shall die”; but he says, “You are free to think differently from me, and to
retain your life, your property, and all that you possess; but you are henceforth a
stranger among your people. You may retain your civil rights, but they will be
useless to you, for you will never be chosen by your fellow-citizens, if you solicit
their votes; and they will affect to scom you, if you ask for their esteem. You will
remain among men, but you will be deprived of the rights of mankind. Your
fellow-creatures will shun you like an impure being; and even those who believe
in your innocence will abandon you, lest they should be shunned in their turn. Go
in peace! I have given you your life, but it is an existence worse than death.”

Absolute monarchies had dishonored despotism; let us beware lest democratic

republics should reinstate it, and render it less odious and degrading in the eyes of
the many, by making it still more onerous to the few.
. Works have been published in the proudest nations of the Old World, expressly
intended to censure the vices and the follies of the times: Labruyére inhabited the
palace of Louis XIV, when he composed his chapter upon the Great, and Moliére
criticised the courtiers in the pieces which were acted before the court. But the
ruling power in the United States is not to be made game of. The smallest re-
proach irritates its sensibility, and the slightest joke which has any foundation in
Fruth renders it indignant; from the forms of its language up to the solid virtues of
1ts character, everything must be made the subject of encomium. No writer, what-
ever be his eminence, can escape paying this tribute of adulation to his fellow-
Ciuzens. The majority lives in the perpetual utterance of self-applause; and there
are c;rtain truths which the Americans can only learn from strangers or from
experience.

If America has not as yet had any great writers, the reason is given in these
fac‘ts.; there can be no literary genius without freedom of opinion, and freedom of
Opmion does not exist in America. The Inquisition has never been able to prevent
a V?ISt. number of anti-religious books from circulating in Spain. The empire of the
majority succeeds much better in the United States, since it actually removes any
Wlsh. to publish them. Unbelievers are to be met with in America, but there is no
public organ of infidelity. Attempts have been made by some governments to
PrOt.ect morality by prohibiting licentious books. In the United States, no one is
Punished for this sort of books, but no one is induced to write them; not because
a!l thp citizens are immaculate in conduct, but because the majority of the commu-
nity is decent and orderly.
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In this case the use of the power is dnquestionably good; and I am discussing
the nature of the power itself. This irresistible authority is a constant fact, and its
judicious exercise is only an accident.

Effects of the Tyranny of the Majority upon the National Character
of the Americans

The tendencies which I have just mentioned are as yet but slightly perceptible in
political society; but they already exercise an unfavorable influence upon the na-
tional character of the Americans. I attribute the small number of distinguished
men in political life to the ever-increasing despotism of the majority in the United
States.

When the American Revolution broke out, they arose in great numbers; for
public opinion then served, not to tyrannize over, but to direct the exertions of
individuals. Those celebrated men, sharing the agitation of mind common at that
period, had a grandeur peculiar to themselves, which was reflected back upon the
nation, but was by no means borrowed from it.

In absolute governments, the great nobles who are nearest to the throne flatter
the passions of the sovereign, and voluntarily truckle to his caprices. But the mass
of the nation does not degrade itself by servitude; it often submits from weakness,
from habit, or from ignorance, and sometimes from loyalty. Some nations have
been known to sacrifice their own desires to those of the sovereign with pleasure
and pride, thus exhibiting a sort of independence of mind in the very act of sub-
mission. These nations are miserable, but they are not degraded. There is a great
difference between doing what one does not approve, and feigning to approve
what one does; the one is the weakness of a feeble person, the other befits the
temper of a lackey.

In free countries, where everyone is more or less called upon to give his opinion
on affairs of state—in democratic republics, where public life is incessantly min-
gled with domestic affairs, where the sovereign authority is accessible on every
side, and where its attention can always be attracted by vociferation—more per-
sons are to be met with who speculate upon its weaknesses, and live upon minis-
tering to its passions, than in absolute monarchies. Not because men are naturally
worse in these states than elsewhere, but the temptation is stronger and of easier
access at the same time. The result is a more extensive debasement of character.

Democratic republics extend the practice of currying favor with the many, and
introduce it into all classes at once: this is the most serious reproach that can be
addressed to them. This is especially true in democratic states organized like the
American republics, where the power of the majority is so absolute and irresistible
that one must give up his rights as a citizen, and almost abjure his qualities as a
man, if he intends to stray from the track which it prescribes.

In that immense crowd which throngs the avenues to power in the United States,
I found very few men who displayed that manly candor and masculine indepen-
dence of opinion which frequently distinguished the Americans in former times,
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and which constitutes the leading feature in distinguished characters wheresoever
they may be found. It seems, at first sight, as if all the minds of the Americans
were formed upon one model, so accurately do they follow the same route. A
stranger does, indeed, sometimes meet with Americans who dissent from the rigor
of the formularies—with men who deplore the defects of the laws, the mutability
and the ignorance of democracy—who even go so far as to observe the evil ten-
dencies which impair the national character, and to point out such remedies as it
might be possible to apply; but no one is there to hear them except yourself, and
you, to whom these secret reflections are confided, are a stranger and a bird of
passage. They are very ready to communicate truths which are useless to you, but
they hold a different language in public. . . .

The Greatest Dangers of the American Republics Proceed from the
Omnipotence of the Majority

Governments usually perish from impotence or from tyranny. In the former case,
their power escapes from them; it is wrested from their grasp in the latter. Many
observers who have witnessed the anarchy of democratic states, have imagined
that the government of those states was naturally weak and impotent. The truth is,
that, when war is once begun between parties, the government loses its control
over society. But I do not think that a democratic power is naturally without force
or resources; say, rather, that it is almost always by the abuse of its force, and the
misemployment of its resources, that it becomes a failure. Anarchy is almost al-
ways produced by its tyranny or its mistakes, but not by its want of strength.

It is important not to confound stability with force, or the greatness of a thing
with its duration. In democratic republics, the power which directs society is not
stable; for it often changes hands, and assumes a new direction. But, whichever
way it turns, its force is almost irresistible. The governments of the American
republics appear to me to be as much centralized as those of the absolute mon-
archies of Europe, and more energetic than they are. 1 do not, therefore, imagine
that they will perish from weakness.

If ever the free institutions of America are destroyed, that event may be attrib-
uted to the omnipotence of the majority, which may at some future time urge the
minorities to desperation, and oblige them to have recourse to physical force.
Anarchy will then be the result, but it will have been brought about by despotism.

Mr. Madison expresses the same opinion in the Federalist, No. 51. “It is of
great importance in a republic, not only to guard the society against the oppression
of its rulers, but to guard one part of the society against the injustice of the other
part. Justice is the end of government. It is the end of civil society. It ever has
been, and ever will be, pursued until it be obtained, or until liberty be lost in the
pursuit. In a society, under the forms of which the stronger faction can readily
unite and oppress the weaker, anarchy may as truly be said to reign as in a state of
nature, where the weaker individual is not secured against the violence of the
Stronger: and as, in the latter state, even the stronger individuals are prompted by
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the uncertainty of their condition to submit to a government which may protect the
weak as well as themselves, so, in the former state, will the more powerful fac-
tions be gradually induced by a like motive to wish for a government which will
protect all parties, the weaker as well as the more powerful. It can be little
doubted, that, if the State of Rhode Island was separated from the Confederacy
and left to itself, the insecurity of right under the popular form of government
within such narrow limits would be displayed by such reiterated oppressions of the
factious majorities, that some power altogether independent of the people would
soon be called for by the voice of the very factions whose misrule had proved the
necessity of it.”

Jefferson also said: “The executive power in our government is not the only,
perhaps not even the principal, object of my solicitude. The tyranny of the legisla-
ture is really the danger most to be feared, and will continue to be so for many
years to come. The tyranny of the executive power will come in its turn, but at a
more distant period.”

I am glad to cite the opinion of Jefferson upon this subject rather than that of

any other, because I consider him the most powerful advocate democracy has ever
had.

Causes Which Mitigate the Tyranny of the Majority in the
United States

Absence of Centralized Administration

.- - But in the United States, the majority, which so frequently displays the
tastes and the propensities of a despot, is still destitute of the most perfect instru-
ments of tyranny. In the American republics, the central government has never as
yet busied itself but with a small number of objects, sufficiently prominent to
attract its attention. The secondary affairs of society have never been regulated by
its authority; and nothing has hitherto betrayed its desire of even interfering in
them. The majority is become more and more absolute, but has not increased the
prerogatives of the central government; those great prerogatives have been con-
fined to a certain sphere; and, although the despotism of the majority may be
galling upon one point, it cannot be said to extend to all. However the predomi-
nant party in the nation may be carried away by its passions, however ardent it
may be in the pursuit of its projects, it cannot oblige all the citizens to comply
with its desires in the same manner, and at the same time, throughout the country.
When the central government which represents that majority has issued a decree,
it must intrust the execution of its will to agents, over whom it frequently has no
control, and whom it cannot perpetually direct. The townships, municipal bodies,
and counties form so many concealed breakwaters, which check or part the tide of
popular determination. If an oppressive law were passed, liberty would still be
protected by the mode of executing that law; the majority cannot descend to the
details and what may be called the puerilities of administrative tyranny. It does not
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even imagine that it can do so, for it has not a full consciousqess of i.ts authority.
It knows only the extent of its natural powers, but is unacquainted with the art of
increasing them. S

This point deserves attention; for if a democratic republic, similar to that of the
United States, were ever founded in a country where the power qf one n.lan had
previously established a centralized administration, and had sunk it deep into the
habits and the laws of the people, I do not hesitate to a§sert, that, in such a
republic, a more insufferable despotism would prevail than in any of the. ab§olute
monarchies of Europe; or, indeed, than any which could be found on this side of

Asia.

The Profession of the Law Serves to Counterpoise the Democracy

In visiting the Americans and studying their laws, we perceive that the author.ity
they have intrusted to members of the legal profession, and the 1nﬂu§n?e which
these individuals exercise in the government, is the most powerful ex1stlpg secu-
rity against the excesses of democracy. . . . Men who have made a special study
of the laws derive from this occupation certain habits of order, a taste for fomal-
ities, and a kind of instinctive regard for the regular connection of ideas, wh}ch
naturally render them very hostile to the revolutionary spirit and the unreflecting
passions of the multitude. . . . '

I do not, then, assert that all the members of the legal profession are, at all
times, the friends of order and the opponents of innovation, but merely that most
of them are usually so. In a community in which lawyers are allowed t'o occupy
without opposition that high station which naturally beloqgs to them, thellr general
spirit will be eminently conservative and anti-democratic. When an.arlstocracy
excludes the leaders of that profession from its ranks, it excites enemies who are
the more formidable as they are independent of the nobility by their labors, and
feel themselves to be their equals in intelligence though inferior ip opt}lt?nce and
power. But whenever an aristocracy consents to impart some of its privileges ‘_0
these same individuals, the two classes coalesce very readily, and assume, as it
were, family interests. . . . . .

Lawyers are attached to public order beyond every other consideration, and th'e
best security of public order is authority. It must not be ff)rgotten, also, that, if
they prize freedom much, they generally value legality still more: they are less
afraid of tyranny than of arbitrary power; and, provided the leglslgture undertakes
of itself to deprive men of their independence, they are not dissatisfied. . . .

The government of democracy is favorable to the political power of lawyers; for
when the wealthy, the noble, and the prince are excluded from 'the government,
the lawyers take possession of it, in their own right, as it were, since they are the
only men of information and sagacity, beyond the sphere of th'e people, who can
be the object of the popular choice. If, then, they are led by their tastes toward th‘e
aristocracy and the prince, they are brought in contact with the Pe.ople‘ by'the‘lr
interests. They like the government of democracy, without participating in its
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propensities and without imitating its weaknesses; whence they derive a twofold
authority from it and over it. The people in democratic states do not mistrust the
members of the legal profession, because it is known that they are interested to
serve the popular cause; and the people listen to them without irritation, because
they do not attribute to them any sinister designs. The lawyers do not, indeed,
wish to overthrow the institutions of democracy, but they constantly endeavor to
turn it away from its real direction by means which are foreign to its nature.
Lawyers belong to the people by birth and interest, and to the aristocracy by habit
and taste; they may be looked upon as the connecting link of the two great classes
of society. . . .

In America, there are no nobles or literary men, and the people are apt to
mistrust the wealthy; lawyers consequently form the highest political class, and
the most cultivated portion of society. They have therefore nothing to gain by
innovation, which adds a conservative interest to their natural taste for public
order. If I were asked where I place the American aristocracy, I should reply,
without hesitation, that it is not among the rich, who are united by no common tie,
but that it occupies the judicial bench and the bar.

The more we reflect upon all that occurs in the United States, the more shall we
be persuaded that the lawyers, as a body, form the most powerful, if not the only,
counterpoise to the democratic element. In that country, we easily perceive how
the legal profession is qualified by its attributes, and even by its faults, to neutral-
ize the vices inherent in popular government. When the American people are
intoxicated by passion, or carried away by the impetuosity of their ideas, they are
checked and stopped by the almost invisible influence of their legal counsellors.
These secretly oppose their aristocratic propensities to the nation’s democratic
instincts, their superstitious attachment to what is old to its love of novelty, their
narrow views to its immense designs, and their habitual procrastination to its ar-
dent impatience.

The courts of justice are the visible organs by which the legal profession is
enabled to control the democracy. The judge is a lawyer, who, independently of
the taste for regularity and order which he has contracted in the study of law,
derives an additional love of stability from the inalienability of his own functions.
His legal attainments have already raised him to a distinguished rank amongst his
fellows; his political power completes the distinction of his station, and gives him
the instincts of the privileged classes. Armed with the power of declaring the laws
to be unconstitutional, the American magistrate perpetually interferes in political
affairs. He cannot force the people to make laws, but at least he can oblige them
not to disobey their own enactments, and not to be inconsistent with them-
selves. . . .

It must not, moreover, be supposed that the legal spirit is confined, in the
United States, to the courts of justice; it extends far beyond them. As the lawyers
form the only enlightened class whom the people do not mistrust, they are natu-
rally called upon to occupy most of the public stations. They fill the legislative
assemblies, and are at the head of the administration; they consequently exercise a
powerful influence upon the formation of the law, and upon its execution. The

DEMOCRACY IN AMERICA 423

lawyers are, however, obliged to yield to the current of public opinion, which is
too strong for them to resist; but it is easy to find indications of what they would
do, if they were free to act. The Americans, who have mac'1e so.many. mpoyatmns
in their political laws, have introduced very sparing alterations in their civil 1aw§,
and that with great difficulty, although many of these laws are repugnant to their
social condition. The reason for this is, that, in matters of civil law, the majqrity
are obliged to defer to the authority of the legal professiop, and the. American
lawyers are disinclined to innovate when they are left to their own choice. . . .

Trial by Jury

. Trial by jury may be considered in two separate points of view; as a judicial,
and as a political institution. . . . o

My present purpose is to consider the jury as a political 'ms.tlt.utl(.)n. ce It
would be a very narrow view to look upon the jury as a mere judicial lIlS.tlt.utIO‘n;
for, however great its influence may be upon the decisions of the courts, it is gtlll
greater on the destinies of society at large. The jury is, above all, a political
institution, and it must be regarded in this light in order to be duly appreciated. By
the jury, I mean a certain number of citizens chosen by lot, and inyested wi'th a
temporary right of judging. Trial by jury, as applied to the repression of crime,
appears to me an eminently republican element in the government, for the follow-
ing reasons. .

The institution of the jury may be aristocratic or democratic, according to the
class from which the jurors are taken; but it always preserves its republican char-
acter, in that it places the real direction of society in the hands of the govemed, or
of a portion of the governed, and not in that of the government. Force is mever
more than a transient element of success, and after force, comes the notion of
right. A government which should be able to reach its enemies only upon a field
of battle would soon be destroyed. The true sanction of political laws is to be
found in penal legislation; and if that sanction be wanting, the law will sooner or
later lose its cogency. He who punishes the criminal is therefore the real master of
society. Now, the institution of the jury raises the people itself, or at least a class
of citizens, to the bench of judges. The institution of the jury consequently invests
the people, or that class of citizens, with the direction of society. . . The jury
cannot fail to exercise a powerful influence upon the national character ... The
jury . . . serves to communicate the spirit of the judges to the minds of all the
citizens; and this spirit, with the habits which attend it, is the soundest preparation
for free institutions. It imbues all classes with a respect of the thing judged, and
with the notion of right. If these two elements be removed, the love of indepen-
dence becomes a mere destructive passion. It teaches men to practise equity; every
man learns to judge his neighbor as he would himself be judged. And this is
especially true of the jury in civil causes; for, whilst the number of persons who
have reason to apprehend a criminal prosecution is small, -every one is liablc.e .to
have a lawsuit. The jury teaches every man not to recoil before the responsibility
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of his own actions, and impresses him with that manly confidence without which
no political virtue can exist. It invests each citizen with a kind of magistracy; it
makes them all feel the duties which they are bound to discharge towards society,
and the part which they take in its government. By obliging men to turn their
attention to other affairs than their own, it rubs off that private selfishness which is
the rust of society.

The jury contributes powerfully to form the judgment and to increase the natural
intelligence of a people; and this, in my opinion, is its greatest advantage. It may
be regarded as a gratuitous public school, ever open, in which every juror learns
his rights, enters into daily communication with the most learned and enlightened
members of the upper classes, and becomes practically acquainted with the laws,
which are brought within the reach of his capacity by the efforts of the bar, the
advice of the judge, and even by the passions of the parties. I think that the
practical intelligence and political good sense of the Americans are mainly attrib-
utable to the long use which they have made of the jury in civil causes. . . .

The jury, then, which seems to restrict the rights of the judiciary, does in reality
consolidate its power; and in no country are the judges so powerful as where the
people share their privileges. It is especially by means of the jury in civil causes,
that the American magistrates imbue even the lower classes of society with the
spirit of their profession. Thus the jury, which is the most energetic means of
making the people rule, is also the most efficacious means of teaching it how to
rule well.



